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I .  In troduct ion 
A. Summary
Congressional  author i ty  over the publ ic  
lands is plenary .  S ta t e  j u r i s d i c t i o n  over  
the p u b l i c  lands w i th in  i t s  boundar ies  is 
subjec t  to the congressional  ex e rc ise  o f  th is  
a u t h o r i t y .  F ede ra l  laws governing mineral 
development on the publ ic  lands have r e c o g ­
n i z e d  the  e x i s t e n c e  o f  l e g i t i m a t e  s t a t e  
i n t e r e s t s .  Cases o v e r  the  p a s t  d ecad e  
c o n s i d e r in g  whether c e r t a i n  s t a t e  a c t i o n s  
a f f e c t i n g  mineral development on the p u b l i c  
lands are permiss ib le  o f f e r  somewhat c o n f l i c ­
t ing answers. I t  is proposed here that the 
a p p r o p r i a t e  standard for eva luat ion in such 
cases should be whether the act ion represents  
a reasonable asser t ion  o f  a l e g i t im a te  s tate  
in t e r e s t  that does not stand as an obs tac le  
to the accomplishment o f  the purposes of  the 
congress ional  enactment.
B. Selected References
1. G eo rg e  Cameron C o g g in s  and C h a r l e s
F. W i lk in s o n ,  F ede ra l  Pu b l i c  Land and 
R e s o u r c e s  Law (1 9 8 1 )  ( e s p .  ch . 3,
pp. 144-147, 160-195) .
2. P u b l i c  Land Law Review Commission, One 
T h i r d  o f  the  N a t i o n ’ s Land ( 1970 ) 
(esp. ch . 19) .
3. I n t e r d e p a r t m e n t a l  Committee f o r  the 
Study o f  Ju r isd ic t ion  Over Federal Areas 
W ith in  the S ta tes ,  2 Ju r isd ic t ion  Over 
F e d e ra l  Areas Within the States (1957) 
( e sp . ch . 9 ) .
4. Engdahl ,  "S ta te  and Federal Power Over
F e d e r a l  P r o p e r t y , "  18 A r i z o n a  
L. Rev. 283 (1976) (A scho la r ly  c r i t i c a l
a n a l y s i s  o f  f e d e r a l  preemption in the 
context  o f  the publ ic  l a n d s ) .
5. L. T r i b e ,  American C o n s t i t u t i o n a l  Law 
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1
ing  P e r s p e c t i v e s  on Federa l ism and the 
Burger  C o u r t , "  75 Columbia L. Rev. 62 3 
(1975) .
7. S h a p i r o ,  " E n e r g y  Deve lopment  on the
Publ ic  Domain: F e d e r a l / S t a t e  C o o p e ra ­
t i o n  and C o n f l i c t  Regarding Environmen­
t a l  Land Use  C o n t r o l , "  9 N a t u r a l  
Resources Lawyer 397 (1976).
8. W i l k i n s o n ,  " C r o s s - J u r i s d i c t i o n a l
C o n f l i c t s :  An A n a l y s i s  o f  L e g i t i m a t e
In t e r e s t s  on Federa l  and Indian Lands,"  
2 UCLA J, o f  Env. L. & P o l . 145 (1982) .
9. "No te ,  S ta te  and Local  Contro l  o f  Energy 
D e v e l o p m e n t  on F e d e r a l  L a n d s , "  32 
Stanford  L. Rev. 373 (1980) .
10. "No te ,  Federa l  Lands: Energy, Environ­
ment, and the S t a t e s , "  7 Columbia J. o f  
Env. L . 213 (1982) .  ' '
I I .  Au tho r i t y  Over the Publ ic  Lands 
A. C o n s t i tu t i o n a l  p r o v i s i on s
1. A r t i c l e  I p rope r ty
a. The  C o n s t i t u t i o n  ( A r t i c l e  I ,  
s e c t i o n  8, c l .  17) p r o v i d e s  t h a t  
Congress sh a l l  have the power:
To e x e r c i s e  e x c l u -  
s i v e  L e g i s l a ­
t i o n  in a l l  C a s e s  
w h a t s o e v e r ,  o v e r  
such D i s t r i c t  . . .  as 
may . . .  become the 
Seat o f  the Govern­
ment o f  the  U n i t ed  
S t a t e s ,  a n d  t o  
e x e r c i s e  l i k e  
A u t h o r i t y  ove r  a l l  
P l a c e s  purchased by 
t h e  C o n s e n t  o f  /
th e  L e g i s l a t u r e  o f  
the  S t a t e  in which 
the  Same s h a l l  b e ,  
f o r  the E rec t ion  o f  
F o r t s ,  M a g a z i n e s ,  
A r s e n a l s ,  d o c k ­
y a r d s ,  and o t h e r
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n e e d f u l  B u i l d -  
in g s . . . .
b. The power of  ex c lus ive  l e g i s l a t i o n  
re f e r r ed  to has been in te rpre ted  by 
t h e  Supr eme  C o u r t  as meani ng  
e x c l u s i v e  j u r i s d i c t i o n .  S e e , 
e . g . ,  United States  v B e v a n s ,  16 
U.S. (3 Wheat.) 336, 387 (1818).
c. Lands governed by the United States 
under t h i s  c l a u s e ,  o f t e n  c a l l e d  
f e d e r a l  e n c l a v e s ,  make up a 
r e l a t i v e l y  sm a l l  sh a re  o f  t h e  
p u b l i c  l and s .  One Third  o f  the 
Na t ion ’ s Land, at 277 (1970) (about 
5000 l o c a t i o n s  comprising about 6 
m i l l i o n  acres o f  land ) .
d. A c t u a l  j u r i s d i c t i o n a l  s t a t u s  
depends upon the manner in which 
the  i n d i v i d u a l  en c la v e  was c r e ­
a t e d .  D i f f i c u l t y  in d e t e rm in ing  
the  j u r i s d i c t i o n a l  s ta tus  o f  an 
area and problems concern ing  the 
l e g a l  s t a t u s  o f  r e s i d e n t s  in 
such areas has prompted recommen­
dations to sharply l im i t  s i tua t ions  
in which exc lus ive  f ede ra l  l e g i s l a ­
t i v e  ju r i s d i c t i o n  is claimed.
2. A r t i c l e  IV property
a. The Property  Clause of  the Const i­
t u t i o n  ( A r t i c l e  I V ,  s e c t i o n  3, 
c l .  2) s t a t e s :  "The Congress shal l
have  Power  t o  d i s p o s e  o f  and 
make a l l  needful rules and regu la­
t ions  respect ing  the T e r r i t o r y  or 
o t h e r  P r o p e r t y  b e l o n g in g  to the 
United States . . . . "
b. I t  i s  t h i s  c o n s t i t u t i o n a l  source 
tha t  p r o v i d e s  a u t h o r i t y  t o  t he  
f e d e r a l  g o v e r n me n t  c o n c e r n i n g  
administrat ion o f  the vast m a jo r i t y  
o f  the publ ic  lands.
B. Evolut ion o f  A r t i c l e  IV J u r isd ic t ion
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The i n i t i a l  e x p e c t a t i o n  was t h a t  the 
t e r r i t o r i e s  would become s t a t e s  and tha t  
the lands th e re in  would become p r i v a t e .
In  t h e  me a n t i me  th e  Supreme C o u r t  
recogn ized  the a u th o r i t y  o f  the Federa l  
government  to  admin is ter  a c t i v i t i e s  on 
th o s e  l a n d s ,  e v e n  t h o s e  s t i l l  h e l d  
w i t h i n  a reas  t h a t  had become s t a t e s .  
E . g . ,  U n i t e d  S t a t e s  v .  G r a t i o t ,  39 
U.S. (14 Pet )  526 (1840) (u p h o ld in g  a
f e d e r a l  l e a s i n g  p r o g r a m  f o r  l e a d  
m in in g ) .
The case o f  P o l l a rd  v .  Hagan, 44 U.S. (3 
How.) 212 (1845) s u g g e s t e d  t h a t  t h e
U n i t e d  S t a t e s  h o l d s  no more than a 
temporary t ru s t  p o s i t i o n  w i th  r e l a t i o n  
to lands which had been ceded to i t  by 
c o l o n i a l  s t a t e s  and out o f  which the new 
s t a t e  o f  Alabama was formed. Only in 
the case A r t i c l e  I lands does the United 
S ta tes  have true sove re ign  power, under 
th i s  v iew .
In the c o n t e x t  o f  m iners  en t e r in g  the 
pu b l i c  lands seeking go ld  in C a l i f o r n i a ,  
the  C a l i f o r n i a  Supreme Court  had the 
f o l l o w i n g  comments  on t h e  p o s i t i o n  
o f  the United S ta t e s :
In  r e f e r e n c e  t o  t h e  
ownership o f  the pu b l i c  lands ,  
t h e  U n i t e d  S t a t e s  o n l y  
occupied the p o s i t i o n  o f  any 
p r i v a t e  p r o p r i e t o r ,  with the 
e x c e p t i o n  o f  an e x p r e s s  
e x e m p t i o n  f rom  S t a t e  t a x a ­
t i o n .  The mines o f  g o l d  and 
s i l v e r  on the pub l ic  lands are 
as  much t h e  p r o p e r t y  o f  
t h i s  S t a t e  by v i r t u e  o f  her 
s o v e r e i g n t y ,  as are  s i m i l a r  
mines in the lands o f  p r i v a t e  
c i t i z e n s .  She has, t h e r e f o r e ,  / 
s o l e l y  the r i g h t  to au tho r i z e  
them to  be w o rk ed ;  to  p a s s  
laws fo r  th e i r  r e g u la t i o n ;  to 
l i c e n s e  miners ;  and to  a f f i x  
such terms and cond i t i on s  as 
she may deem p r o p e r  t o  t h e  
f reedom o f  t h e i r  use. Hicks
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V» Bell, 3 Cal. 219 (1853).
5. As summar i zed by Engdahl ( S t a t e  and
Federal  Power Over Federal Property ,  18 
A r i zona  L. Rev . 283 (1976) ) ,  th is  view
held that " [ t ] i t l e  to the publ ic  domain 
was in the  Un i t e d  S t a t e s ,  and t h e  
Union had a l l  the power over  i t  that was 
c o n f e r r e d  by the A r t i c l e  IV p r o p e r t y  
c l a u s e ,  but as to p r o p e r t y  w i th in  a 
s t a t e  as d i s t i n g u i s h e d  f r om t h a t  
in t he  t e r r i t o r i e s ,  t he  A r t i c l e  IV 
p r o p e r t y  power was not c o n c e i v e d  to  
encompass a general  f edera l  governmental 
j u r i s d i c t i o n ,  or to exclude the general  
governmenta l  j u r i s d i c t i o n  o f  the s tate  
wherein the f ede ra l  lands l a y . "  At 296.
6. The case  o f  Fo r t  Leavenworth Rai lroad
C o .  v . L o w e , 114 U . S .  5 2 5 ( 1 8 8 5 )
i n v o l v e d  f e d e r a l  lands used as a f o r t  
but not es tab l ished  under the terms o f  
A r t i c l e  I .  A s t a t e  tax l e v ied  on the 
property o f  a p r i va te  ra i l r oad  corpora­
t ion  within the f edera l  r eserva t ion  was 
o v e r t u r n e d .  Wh i l e  n o t i n g  t h a t  the  
s t a t e  norm a l ly  would have j u r i s d i c t i o n  
in such cases,  the Court was apparently 
p e r s u a d e d  by c o n c e r n  a b o u t  s t a t e  
f r u s t r a t i o n  o f  i m p o r t a n t  f e d e r a l  
purposes. I t  thus o f f e r ed  th is  q u a l i f i ­
c a t i o n  to the g e n e r a l  r u l e  o f  s t a t e  
j u r i s d i c t i o n :  "That i f  upon them f o r t s ,
a rsena ls ,  or other publ ic  bu i ld ings  are 
e r e c t e d  f o r  the uses o f  the g e n e r a l  
government, such b u i l d in g s  w i th  t h e i r  
appurtenances, as in s t rum en ta l i t i e s  for 
the e x e c u t i o n  o f  i t s  powers ,  w i l l  be 
f r e e  f rom any such i n t e r f e r e n c e  and 
j u r i s d i c t i o n  o f  t he  S t a t e  as woul d 
d e s t r o y  or impair  t h e i r  e f f e c t i v e  use 
f o r  the purposes des igned . "  ^d. at 539.
7. The case  o f  Van Brockl in v. Tennessee,
117 U.S. 151 (1886) f i rm ly  e s t a b l i s h e d
the  p r i n c i p l e  t h a t  f e d e r a l l y  owned 
property  is  exempt from s ta te  taxa t ion .
8. The Court in Camfield v.  United S t a t e s ,
167 U. S.  518 ( 1897)  no ted  t h a t  t he
Un i t e d  S t a t e s  has the  r i g h t s  o f  an 
o r d i n a r y  p r o p r i e t o r  to p r o t e c t  i t s
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l a n d s ,  but  wen t  on t o  add t h a t  the  
U n i ted  S t a t e s  " d o u b t l e s s  has a power 
o v e r  i t s  own p rope r ty  analogous to the 
p o l i c e  power o f  the s e v e ra l  s t a t e s ,  and 
the  e x t e n t  to which i t  may go in the 
e x e r c i s e  o f  such power i s  measured by 
t h e  e x i g e n c i e s  o f  t h e  p a r t i c u l a r  
c a s e . "  Id .  at  525. The Court went on 
t o  s t a t e  t h a t  "we do no t  th in k  the  
adm iss ion  o f  a T e r r i t o r y  as a S t a t e  
d ep r i v e s  i t  o f  the power o f  l e g i s l a t i n g  
fo r  the p r o t e c t i o n  o f  the p u b l i c  lands  
t h o u g h  i t  may t h e r e b y  i n v o l v e  th e  
e x e r c i s e  o f  what i s  o r d i n a r i l y  known as 
the p o l i c e  power, so long as such power 
i s  d i r e c t e d  s o l e l y  to  i t s  own p r o t e c ­
t i o n .  A d i f f e r e n t  ru le  would p lace  the 
p u b l i c  doma i n  o f  t h e  U n i t e d  S t a t e s  
c o m p l e t e l y  a t  t h e  m e r c y  o f  s t a t e  
l e g i s l a t i o n . "  Id .  at  526-527.
9. O m aecheva r r ia  v . S t a t e  o f  I d a h o , 2 4 6
U.S. 343 (1918) , invo lved  an Idaho law
p r o h i b i t i n g  the g r a z i n g  o f  sheep on 
r a n g e l a n d  p r e v i o u s l y  o c c u p i e d  by  
c a t t l e .  Not ing that  " [ t ] h e  p o l i c e  power 
o f  the Sta te  ex tends  o ve r  the  f e d e r a l  
pub l i c  domain, at  l e a s t  when there  is  no 
l e g i s l a t i o n  by Congress on the su b je c t "  
( I d .  a t  3 46 ) , th e  Court  upheld t h i s  
s t a t e  enactment. In i t s  d i s c u s s ion ,  the 
Court appeared to  be impressed  by the  
va lue  o f  such r e g u la t i o n  f o r  ma inta in ing  
pub l i c  order-— a t r a d i t i o n a l  s t a t e  p o l i c e  
power o b j e c t i v e .  I t  a l s o  noted  th a t  
there  is  no abso lute  r i g h t  by c i t i z e n s  
o f  the United S ta tes  to use the pub l ic  
domain f o r  g r a z i n g  p u r p o s e s  ( c i t i n g  
Un i ted  S t a t e s  v .  Grimaud, 220 U.S. 506 
(1911) and L igh t  v .  United S ta t e s ,  220 
U.S. 523 (19 1 1 ) ) .
10. Dec ided  a y ea r  e a r l i e r ,  Utah Power &
L i g h t  Company v .  U n i t ed  S t a t e s , 243
U.S. 389 (1917) c l e a r l y  e s ta b l i s h e d  tha7t 
p r i v a t e  r i g h t s  t o  us e  t h e  p u b l i c  
lands can only  be acquired by means o f  
f e d e r a l  l a w :
The f i r s t  p o s i t i o n  taken 
by t h e  d e f e n d a n t s  i s  t h a t  
th e i r  c la ims must be t e s t ed  by 
the laws o f  the Sta te  in which
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the lands are s i tua te  rather 
than by the l e g i s l a t i o n  o f  
C o n g r e s s ,  and in s u p p o r t  
o f  th is  pos i t i on  they say that 
l a nd s  o f  the  United  S ta t e s  
within a State ,  when not used 
or needed for  a f o r t  or other 
governmenta l  purpose o f  the 
United S ta tes ,  are subject  to 
the j u r i s d i c t i o n ,  powers, and 
l a w s  o f  t h e  S t a t e  in the  
same way and t o  t h e  same 
ex tent  as are s im i la r  lands o f  
o t h e r s .  To t h i s  we c anno t  
a s s e n t .  Not  o n l y  does the 
C o n s t i t u t i o n  ( A r t .  IV ,  §3, 
c l .  2) commit to Congress the 
p o we r  " t o  d i s p o s e  o f  and 
make a l l  n e e d fu l  r u l e s  and 
r e g u l a t i o n s  r e s p e c t i n g "  the 
lands o f  the United S t a t e s ,  
but  the  s e t t l e d  c o u r s e  o f  
l e g i s l a t i o n ,  congressional  and 
s t a t e ,  and repeated dec is ions  
o f  th is  court have gone upon 
the  t h e o r y  t h a t  the  power 
o f  Congress is e x c l u s i v e  and 
that only through i t s  exerc ise  
in some form can r i g h t s  in 
lands belonging to the United 
States be acquired.  True, fo r  
many p u r p o s e s  a S t a t e  has 
c i v i l  and c r im in a l  j u r i s d i c ­
t i o n  o v e r  l ands  wi t h i n  i t s  
l im i t s  belonging to the United 
S ta t e s ,  but th is  ju r i s d i c t i o n  
does not extend to any matter 
tha t  i s  not c o n s i s t e n t  w i th  
f u l l  powe r  in t h e  U n i t e d  
S ta t e s  to p r o t e c t  i t s  lands, 
to contro l  th e i r  use, and to 
p r e s c r i b e  in what  manner  
others may acqu ire  r i g h t s  in 
them. Ici. at 403-404.
In more modern d e c i s i o n s ,  the Supreme 
Court has been moving away f rom the  
pr opr ie tary/governmenta l  power d i s t i n c ­
t i o n .  See e . g . , Groves v .  New York 
ex r e l  O ' K e e f e , 306 U. S.  466,  477
(1939 ) :  "As [ the  f e d e r a l ]  government
de r i v es  i t s  au thor i ty  whol ly from powers
de le ga ted  to i t  by the C o n s t i tu t i on  i t s  
eve ry  ac t ion  w i th in  i t s  c o n s t i t u t i o n a l  
power is  governmental  a c t i o n . . . . "
12. The Supreme C o u r t  i n Uni  t e d  S t a t e s
v . San Franc i s c o , 310 U.S .  16 (1940)
( i n v o l v i n g  c o n d i t i o n s  on the s a l e  o f  
e l e c t r i c i t y  included in a law g r a n t i n g  
San F r a n c i s c o  c e r t a in  lands and r i g h t s  
o f  way in the pub l ic  domain) noted that  
the "power  o v e r  the  p u b l i c  land thus 
entrusted to Congress  [by A r t i c l e  I V,  
S e c t i o n  3,  c l .  2 o f  t he  C o n s t i t u ­
t i o n ]  i s  w i th o u t  l i m i t a t i o n s . "  Id .  at  
29.
13. K l e p p e  v .  New M e x i c o , 426 U . S .  529
(1976) invo lved  an ex t r em e ly  e x p a n s i v e  
i n t e r p r e t a t i o n  o f  A r t i c l e  IV a u th o r i t y  
o v e r  t h e  p u b l i c  l a n d s .  "And w h i l e  
t h e  f u r t h e s t  r e a c h e s  o f  t h e  power  
granted by the P roper ty  Clause have not 
y e t  been d e f i n i t e l y  r e s o l v e d ,  we have 
r e p e a t e d l y  o b se r v ed  t h a t  ' [ t ] h e  power 
o v e r  the pub l ic  land thus entrusted  to 
C o n g r e s s  i s  w i t h o u t  l i m i t a t i o n s . 1" 
Id .  at  539 ( c i t i n g  United S ta tes  v .  San 
F r a n c i s c o ) . The C o u r t  n o t e d  t h a t  
"Congress e x e r c i s e s  the powers both o f  a 
p r o p r i e t o r  and o f  a l e g i s l a t u r e  over the 
pub l ic  domain." Id .  at  540. The Court 
a l so  s ta t e d :  "Absent consent or cess ion
a S ta te  undoubtedly r e t a in s  j u r i s d i c t i o n  
over f e d e r a l  lands w i th in  i t s  t e r r i t o r y ,  
but Congress e q u a l l y  su re ly  r e t a in s  the 
power to  en ac t  l e g i s l a t i o n  r e s p e c t in g  
th ose  lands  pursuant  to  the  P r o p e r t y  
C lause . "  Id.  at  543.
C. Summary o f  the A r t i c l e  IV p rop e r t y  power
1. With  r e s p e c t  to  lands  not  c r e a t e d  as 
f e d e r a l  enc laves  under A r t i c l e  I ,  there  
i s  a shared j u r i s d i c t i o n  be tween  the 
f e d e r a l  and s t a t e  governments.
2. There  are  c e r t a i n  c l e a r  l i m i t s  on the 
s t a t e  j u r i s d i c t i o n  such as the p r o h ib i ­
t i o n  aga ins t  t a x a t i o n .
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3. The f e d e r a l  g o v e r n m e n t  has  c l e a r  
a u t h o r i t y  t o  p r o t e c t  i t s  p r o p e r t y  
i n t e r e s t s ,  an author i ty  exceeding that 
o f  a mere p rop r i e t o r .
4. The f e d e r a l  government has e x c l u s i v e  
a u t h o r i t y  concern ing  the c r e a t i o n  o f  
r i g h t s  in f e d e r a l  p r o p e r t y ,  including 
the d i s p os i t i o n  o f  that property .
5. In cases  where a v a l i d  f edera l  law is 
enacted that c o n f l i c t s  with a s ta te  law, 
the s ta te  law is overr idden.
I I I .  General P r in c ip l e s  o f  Preemption
A. Supremacy Clause
1. This Const i tu t ion ,  and the Laws o f
the United S ta t e s  which s h a l l  be
made in Pursuance the reo f ;  and a l l  
T r e a t i e s  made, or which s h a l l  be
made, under the A u th o r i t y  of  the 
United S ta tes ,  sha l l  be the supreme 
Law o f  the Land; and the Judges in 
every State sha l l  be bound thereby,  
any Thing in the C o n s t i tu t i o n  or 
Laws o f  any State to the Contrary  
notwithstanding.
U.S. Const i tu t ion  a r t .  V I ,  c l .  2.
2. The case o f  Gibbons v. Ogden, 22 U.S. (9
Wheat.) 1 ( 1824) ,  e s t a b l i s h e d  tha t  as
" to  such acts o f  the State L eg is la tu res  
as do not transcend t h e i r  powers ,  but 
. . .  i n t e r f e r e  with,  or are contrary to 
the law o f  Congress, made in pursuance 
o f  the c o n s t i tu t i on ,  . . .  [ i ] n  every such 
c a s e ,  t h e  a c t  o f  C o n g r e s s  . . .  i s  
supr eme ;  and the  l aw o f  the  S t a t e ,  
though enacted in the ex e rc ise  of  powers 
not controve r ted ,  must y i e ld  to i t . "
B. Note T r i b e ' s  caution (at 377): "The quest ion
whether f ede ra l  law 'preempts'  s ta te  ac t ion ,  
l a r g e l y  one o f  s ta tu to ry  construct ion ,  cannot 
be reduced to general  formulas."
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C. A g o o d  g e n e r a l  s t a t e m e n t :  W h e th e r  th e
cha l lenged  s t a t e  a c t i o n  has been preempted 
turns  on whether  or not  i t  " s t a n d s  as an 
obs tac le  to the accomplishment and execu t ion  
o f  t h e  f u l l  p u r p o s e s  and o b j e c t i v e s  o f  
Congress . "  Hines v .  Dav idow itz ,  312 U.S. 52, 
67 (1941).
Such an o b s t a c l e  may be found e i t h e r  
i f :
(1) f e d e r a l  laws in d i c a t e  an in ten t  to 
occupy the f i e l d ,  or
(2) the f e d e r a l  and s t a t e  laws are in 
actua l  c o n f l i c t .
D. Federa l  occupat ion o f  the f i e l d .
1. I f  such a f i n d i n g  i s  made the  s t a t e  
r e g u la t i o n  w i l l  be in v a l id a t e d  no matter  
how w e l l  i t  may c o m p le m e n t  f e d e r a l  
r e g u la t i o n .
2. Key f i n d in g :  Federa l  l e g i s l a t i v e  in ten t
to occupy; but r a r e l y  e x p l i c i t  in the  
l e g i s l a t i o n .
3. Other f a c t o r s  which may be cons ide red :
The scheme o f  f e d e r a l  r e g u la ­
t i o n  may be so p e r va s i v e  as to 
make reasonable  the i n f e r e n c e  
that  Congress l e f t  no room f o r  
the  S t a t e s  to  supp lement  i t  
. . . .  Or an Act  o f  Congress  
may touch a f i e l d  in which the 
f e d e r a l  i n t e r e s t  i s  s o  
d o mi n a n t  t h a t  t he  f e d e r a l  
s y s t e m w i l l  be assumed t o  
prec lude  enforcement o f  s t a t e  
l a w s  o n  t h e  s a m e  
s u b j e c t .  . . .  L i k e w i s e ,  
t h e  o b j e c t  s o u g h t  t o  be  
o b t a in e d  by the  f e d e r a l  law 
and the c h a r a c t e r  o f  o b l i g a ­
t i ons  imposed by i t  may r e v e a l  , 
the same purpose . . . .
R i c e  v .  Santa Fe E l e v a t o r  C o rp . ,  
331 U.S. 218, 230 (1947).
4. In a d d i t i o n ,  the Court may focus on the 
n a tu re  o f  the  s u b j e c t  m a t t e r  in con ­
s i d e r i n g  whether  i t  r e q u i r e s  uniform,
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n a t ionw ide  r e gu la t i on .  F lo r ida  Lime & 
Av o c a do  Gr o we r s ,  I n c ,  v .  P a u l , 273 
U.S. 132, 142 (1963) .
5. I s  t h e  r e g u l a t e d  f i e l d  one whi ch
the s ta tes  have t r a d i t i o n a l l y  occupied?
E .g . ,  Huron Portland Cement Co. v .  C i ty  
o f  D e t r o i t , 362 U.S.  440 -(I960) (Up­
h o ld in g  c i t y  smoke abatement ordinance 
against  argument that federa l  l i c ens ing  
o f  shipping barred such a c t i o n ) .
6. N.B.:  "The p r in c ip l e  to be der ived  from
[the Supreme Court 's ]  dec is ions  is  that 
f e d e r a l  r e g u l a t i o n  o f  a f i e l d  o f  
commerce should not be deemed preemptive 
o f  s t a t e  r e g u l a t o r y  power  in the  
absence o f  p e r s u a s i v e  reasons — e i ther  
that the nature o f  the regulated subject  
matter permits no o the r  c o n c lu s ion  or 
tha t  the Congress has unmistakably so 
o r d a i n e d . "  F l o r i d a  Lime & Avocado  
Gr owe r s  v .  P a u l ,  373 U. S .  132,  142
(1963).
E. Actual  C o n f l i c t
1. A recent Supreme Court dec is ion  s ta ted :  
I f  Congress has not e n t i r e l y  
d i s p l a c e d  s t a t e  r e g u l a t i o n  
over the matter in q ue s t i o n ,  
s t a t e  law i s  s t i l l  preempted 
to  the  e x t e n t  i t  a c t u a l l y  
c o n f l i c t s  wi th f e d e r a l  l aw,  
that i s ,  when i t  i s  impossible 
to comply with both s ta te  and 
f e d e r a l  l aw,  F l o r i d a  Lime & 
Avocado Growers, Inc. v .  Paul,
3 7 3 U. S .  1 32 , 1 42-1 4 3 , 8 3
S . C t . 1210 ,  1217 -1218 ,  10
L.Ed. 2d 248 (1963), or where
the  s t a t e  law stands as an 
obstac le  to the accomplishment 
o f  t h e  f u l l  p u r p o s e s  and 
o b j e c t i v e s  o f  congress, Hines 
v .  D a v i d o w i t z ,  312 U.S.  52,
67,  61 S . C t .  399,  404,  85
L.Ed. 581 (1941) .
Si lkwood v.  Kerr-McGee Corporat ion,
U.S. , 104 S.Ct.  615, 621 (1984).
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2. How is  th i s  c o n f l i c t  determined?
a. The Court  must f i r s t  construe the 
s t a t e  and f e d e r a l  s t a t u t e s  t o  
determine i f  there  is  c o n f l i c t .
b. In ra re  cases the f e d e r a l  and s t a t e  
laws may be c l e a r l y  c o n t r a d i c t o r y  
by t h e i r  d i r e c t  t e rm s .  As ,  f o r  
e x a m p l e ,  when a f e d e r a l  l a w  
r e q u i r e s  some ac t ion  to be under­
taken that  is  p r o h ib i t e d  by s t a t e  
law, or v i c e  v e r sa .
c .  F o r  a p e r i o d  t h e  C o u r t  f ound
preempt ion  in s i t u a t i o n s  where a 
s t a t e  law was deemed to present  a 
under ly ing  p o t e n t i a l  c o n f l i c t  w i t h  
f e d e r a l  l e g i s l a t i o n .  See "N o te ,  The 
P r e e m p t i o n  D o c t r i n e :  S h i f t i n g
P e r s p e c t i v e s  on Federa l ism and the 
B u r g e r  C o u r t , "  75 C o l u m b i a  
L. Rev. 623, 636 (1975) .
3. T r i b e  n o t e s :  "Over t ime,  however,  the
Court  tempered i t s  u n d i f f e r e n t i a t e d
h o s t i l i t y  to s t a t e  r e g u la t i o n  o f  matters  
a l r e a d y  r e g u l a t e d  by  t h e  f e d e r a l  
g o v e r n m e n t .  G e n e r a l l y  s p e a k in g ,  the  
Court w i l l  now s a n c t i o n  s t a t e  r e g u l a ­
t i on s  that  supplement f e d e r a l  e f f o r t s  so 
long as compl iance w i t h  the  l e t t e r  or  
e f f e c t u a t i o n  o f  t he  p u r p o s e  o f  the  
f e d e r a l  enactment i s  not  l i k e l y  t o  be 
s i g n i f i c a n t l y  im peded  by t h e  s t a t e  
l a w . "  A me r i c a n  C o n s t i t u t i o n a l  Law 
(1978) at  379.
IV. Accommodating F ed e ra l ,  S tate  & Loca l  I n t e r e s t s
A. The E ssen t ia l  I n t e r e s t s
1. Federa l
/
a. These are  the pub l ic  lands o f  a l l  
the  c i t i z e n s  o f  the  U.S.  FLPMA 
e s t a b l i s h e d  t h e  f u n d a m e n t a l  
cong ress iona l  p o l i c y  o f  r e t e n t i o n  
o f  p u b l i c  lands and management o f  
the  lands  f o r  m u l t i p l e  u s e s  t o
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b e n e f i t  the publ ic .
( § 1 0 2 ( a ) ( 1 ) ,  ( 8 )  & ( 1 2 ) ;  43
U.S.C.A. §1701( a ) ( 1 ) , ( 8 )  & (12))
b. There is a c l ear  nat ional  i n te res t  
in d e v e l o p m e n t  o f  e n e r g y  and 
mineral  resources.
c.  F ede ra l  l e g i s l a t i v e  schemes have 
been establ i shed to provide access 
to the mineral  resources.  E f f i c i ­
ency and e q u i t y  c o n s i d e r a t i o n s  
sugges t  the value o f  a reasonably 
u n i f o r m  sys t em f o r  a l l  p u b l i c  
l ands .
2. State and lo ca l
a. In some w e s t e r n  s t a t e s ,  p u b l i c  
lands compr ise  l a r g e  p o r t i o n s  o f  
the land ar ea ,  e . g . ,  Nevada--86%; 
C o l o r a d o  —  36%.  ( C o g g i n s  & 
Wilkinson, at 3)
b. Pu b l i c  lands cannot be taxed; ye t
a c t i v i t i e s  on or a s s o c i a t e d  wi th 
uses  on t h e s e  l a n d s  may c r e a t e  
economic burdens on s tate  and l o ca l  
government  ( r oads ,  p o l i c e ,  commu­
n i t y  s e r v i c e s ) .  Ar e  i n l i e u  
payments  and o ther  compensat ion 
e n o u g h ?  S e e , e . g . ,  A d v i s o r y
Comm, on In t e r g ov e r n m en ta l  R e l . ,  
The Adequacy o f  Federal  Compensa­
t i o n  to Loca l  Governments for  Tax 
Exempt Federal  Lands (1978).
c.  A c t i v i t i e s  by p r i v a t e  persons on
p u b l i c  lands may a l s o  impact  on 
i n t e r e s t s  n o r ma l l y  w i t h i n  the  
p o l i c e  power concerns o f  the s tate  
( h e a l t h ,  s a f e t y ,  and w e l f a r e )  . 
Query: Does th i s  include envi ron­
mental and socioeconomic impacts?
d. Because o f  the importance o f  the
publ i c  lands in the western s t a t es ,  
W i l k i n s o n  ( " C r o s s - J u r i s d i c t i o n a l  
C o n f l i c t s :  An Analysis  o f  L e g i t i ­
mate State In t e r e s t s  on Federal  and 
Indian Land," 2 UCLA J. o f  Env. Law 
& P o l i c y  145(1982)) argues that the
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s t a t e s  should  be accorded s p e c i a l  
o p p o r t u n i t i e s  " t o  be h e a r d "  ( a t  
160) .
B. L e g i s l a t i v e  Accommodation
1. 1872 Mining Law— 30 U.S .C.A .  §21-42
a. Passed at  a t ime when the f e d e r a l  
presence  on western pu b l i c  land was 
mi n i ma l .  S t a t e ,  t e r r i t o r i a l ,  and 
min ing d i s t r i c t  r e g u l a t i o n s  were  
a l ready  in p lace  and opera t ing  f o r  
many years in some cases .
b. S p e c i f i c  p r o v i s i o n s :
30 U.S.C. §22: p rov id es  that
e x p l o r a t i o n  and purchase  o f  
f e d e r a l  l a n d s  c o n t a i n i n g  
va lu ab le  m in e r a l  d e p o s i t  a re  
to be governed by " r e g u l a t i o n s  
p r e s c r i b e d  b y  l a w ,  a n d  
accord ing  to the l o c a l  customs 
o r  r u l e  o f  m i n e r s  i n  t h e  
s e v e r a l  mi n i ng  d i s t r i c t s ,  so 
fa r  as the same are a p p l i c a b l e  
and not in c o n s i s t e n t  with the 
laws o f  the United S t a t e s . "
30 U . S . C .  §28 :  s p e c i f i c a l l y  
au tho r i z es  the "miners o f  each 
m i n i n g  d i s t r i c t  [ t o ]  make 
r e g u l a t i o n s  not  in c o n f l i c t  
w i t h  the  laws o f  the  U n i t ed  
S t a t e s ,  or w i th  the  laws o f  
t h e  S t a t e  o r  T e r r i t o r y  i n 
which the  d i s t r i c t  i s  s i t u ­
a t e d ,  govern ing  the l o c a t i o n ,  
manner o f  r e c o rd in g ,  amount o f  
w o r k  n e c e s s a r y  t o  h o l d  
possess ion  o f  a mining c la im ,  
s u b j e c t  t o  [ s o me  s t a t e d  
requirements ]  . . . . "
30 U.S.C. §43: au tho r i z es  the
l e g i s l a t u r e  o f  a s t a t e  t o  
" p r o v i d e  r u l e s  f o r  work ing  
m ines ,  i n v o l v i n g  e a s e m e n t s ,  
d r a in a g e ,  and other  necessary  
me ans  t o  t h e i r  c o m p l e t e  
development"  as a con d i t i on  o f  
s a l e .
14
30 U . S . C .  §51 :  r e c o g n i z e s
appropr iat ion  r igh ts  to water 
f o r  m i n i n g ,  a g r i c u l t u r e ,  
or manufacturing e s t a b l i s h e d  
by " l o c a l  customs, laws, and 
the dec is ion  o f  cou r t s . "
c.  I t  is  ev ident  that the 1872 Mining 
Law does not preempt a l l  s ta te  and 
l o c a l  r e g u l a t i o n .  I t  does l i m i t  
such regu la t ion  in ce r ta in  instan­
c e s  , to  p r o h i b i t  tha t  which con­
f l i c t s  w i t h  f e d e r a l  l a w .  I t  
s p e c i f i c a l l y  permits s ta te  regu la­
t ion  conce rn ing  m a t te rs  o f  l o c a ­
t i o n ,  r e c o r d i n g  o f  c l a i m s ,  and 
a s s e s s me n t  work.  C o u r t s  h a v e  
upheld s ta te  laws with requirements 
more s t r i n g e n t  than the f e d e r a l  
ones  c o n c e r n i n g  c l a i m  s i z e  and 
a s s e s s me n t  work .  See L i n d l e y ,  
Mi nes  (3d ed . 1914) ,  v o l . 1, at  
541-571.
d. BLM r e g u l a t i o n s  go ve rn in g  mining
plans on BLM lands s ta t e :  "Nothing
in th is  subpart sha l l  be construed 
to e f f e c t  a preemption  o f  S t a t e  
laws and r e g u l a t i o n s  r e l a t i n g  to 
t he  c o n d u c t  o f  o p e r a t i o n s  or  
r e c l a m a t i o n  on F e d e r a l  l a nd s  
under the mining laws. "
43 C.F.R. §3809.3-1( a ) .
e. Forest  Serv ice  regu la t ions  concern­
ing mining plans on nat ional  f o r e s t  
l a nd s  r e q u i r e  tha t  the o p e ra to r  
com ply  w i t h  s t a t e  a i r  q u a l i t y  
standards, f ed e ra l  and s ta te  water 
q u a l i t y  s t a n d a r d s ,  f e d e r a l  and 
s t a t e  s tandards  f o r  d i s p o s a l  o f  
s o l id  waste.
36 C . F . R .  § 2 2 8 .  8 ( a ) ,  ( b ) & ( c ) 
(1984). In add i t ion :  " C e r t i f i c a ­
t i o n  or o ther  approva l  issued by 
s t a t e  a g e n c i e s  or o ther  F e d e r a l  
a g e n c i e s  o f  compl iance  wi th laws 
and regu la t ions  r e l a t in g  to mining 
o p e r a t i o n s  w i l l  be a c cep ted  as
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compliance with s im i l a r  or p a r a l l e l  
r e q u i r e m e n t s  o f  t h e s e  r e g u l a ­
t i o n s . "  36 C . F . R .  § 2 2 8 .  8 ( h )  
(1984).
2. 1 9 2 0  M i n e r a l  L e a s i n g  A c t  —  30
U.S .C.A .  §§181-287
a. E s t a b l i s h e s  d i s c r e t i o n a r y  c o n t r o l  
over access to named m in e r a l s  and 
s u b j e c t s  l e s s e e  t o  s u b s t a n t i a l  
f e d e r a l  r e g u la t i o n .
b.  P r o v i s i o n s  r e f e r e n c i n g  s t a t e  and 
l o c a l  a u th o r i t y
30 U . S . C .  § 1 8 7 :  g o v e r n s
a c t i v i t i e s  o f  l e s s e e  conce rn ­
ing l ease  assignment,  e x e r c i s e  
o f  d i l i g e n c e  i n o p e r a t i o n ,  
p r e v e n t i o n  o f  w a s t e ,  p r o v i ­
s i o n s  c o n c e r n in g  w e l f a r e  o f  
m i n e r s ,  and o th e r  p u rp o s e s .  
Adds :  " No ne  o f  such p r o ­
v i s i o n s  s h a l l  be in c o n f l i c t  
wi th the laws o f  the Sta te  in 
which the  l e a s e d  p rope r ty  i s  
s i t u a t e d ."
30 U. S . C.  §189: "No th ing  in
t h i s  c h a p t e r  s h a l l  be  c o n ­
s t ru ed  or held to a f f e c t  the 
r i g h t s  o f  the S ta tes  or o ther  
l o c a l  a u t h o r i t y  to  e x e r c i s e  
any r i g h t s  wh i c h  t h e y  may 
h a v e ,  i n c l u d i n g  t he  r i g h t  
to l e v y  and c o l l e c t  taxes  upon 
improvements, output o f  mines, 
or other  r i g h t s ,  p r o p e r t y ,  or 
a s s e t s  o f  any l e s s e e  o f  the  
United S t a t e s . "
30 U . S . C .  § 2 2 6 :  C o n c e r n s
communit izat ion o f  f e d e r a l  o i l  
and gas l e a s e s  fo r  conserva­
t ion  purposes and a u t h o r i z e s  
the S ec re ta ry  o f  the I n t e r i o r  
t o  p e r m i t  s t a t e s  o r  o t h e r  
e n t i t i e s  t o  a d m i n i s t e r  
such o p e ra t i o n s .
b. Hubbard ("The A p p l i c a t i o n  o f  S ta te  
C on se rv a t i on  Laws to  O i l  and Gas
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IfOpera t ions  on the Publ ic  Domain,
32 Rocky Mt. L. Rev . 263 ( I 960 ) )
concludes from a l eng thy  examina­
t ion  o f  the l e g i s l a t i v e  h is to r y  and 
the  p r o v i s i o n s  o f  t he  M i n e r a l  
L e a s i n g  Ac t  t h a t  Co ng r e s s  d i d  
not intend to preempt the f i e l d  o f  
o i l  and gas conservat ion.
c . Texas O i l  & Gas Corp. v.  P h i l l i p s  
Petroleum Company, 277 F. Supp. 366 
( W . D .  Ok 1 a . 1 9 6 7 ) ,  a f f ' d  p e r
curiam, 406 F.2d 1303 (10th C i r . ) ,
c e r t , den ied  , 396 U.S. 829 (1969)
( in vo l v in g  the involuntary  t rans fer  
o f  p l a i n t i f f ' s  working in t e r e s t  in 
a f e d e r a l  o i l  & gas  l e a s e  to  
de f endan t  as a r e s u l t  o f  f o r c e d  
p o o l in g  by o rder  o f  the Oklahoma 
Corporat ion Commission) concerned 
w h e t h e r  the  p r o v i s i o n s  o f  the  
Mineral Leasing Act preempted s ta te  
c o n s e r v a t i o n  l a w .  The C o u r t  
s t a t e d :  " T h i s  l a n g u a g e . i s  not
aimed at p u t t in g  the lands under 
the  e x c l u s i v e  c o n t r o l  o f  t h e  
Federal Government to the exclusion 
o f  t h e  S t a t e s .  C o n t r a r y  t o  
the pos i t i on  o f  the P l a i n t i f f s ,  the 
F ede ra l  M i n e r a l  L e a s i n g  Ac t  o f  
1920, as amended, seems to leave  to 
the S ta tes  the power to e x e r c i s e  
State p o l i c e  power over Federal o i l  
and gas l e a s e s . "  At 369.
3. F e d e ra l  Coal Leasing Amendments Act o f
1975, Pub. L. No. 94-377, 90 Stat .  1083
(1976); 30 U.S.C.A. §201.
a. P r op o sa l s  f o r  l e a s i n g  coa l  to be. 
s u r f a c e  mined wi t h i n  a n a t i o n a l  
f o r e s t  are  to be rev iewed by the 
s t a t e  g o v e r n o r .  I f ,  w i t h i n  60 
days ,  the governor o b j e c t s ,  he is 
g iven s ix  months wi t h i n  which to 
submit his reasons to the Secre tary  
o f  the I n t e r i o r  who s h a l l  then  
" r e c o n s i d e r  the issuance  o f  such 
l e a s e . "  30 U.S.C.A. §201( a ) ( 2 ) ( B ) .
b. No lease  sa les  may be held u n t i l  a 
land-use plan has been deve loped
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and the sa l e  is  deemed " com pat ib le "  
with such plan.
30 U . S . C . A .  §201 (3)  (A) ( i )  . Plans 
are to be prepared in c o n s u l t a t i o n  
w i t h  a p p r o p r i a t e  s t a t e  a g e n c i e s ,  
l o c a l  governments and the  g e n e r a l  
p u b l i c .
30 U.S.C.A.  § 2 0 1 ( 3 ) ( A ) ( i i ) .
c.  " P r i o r  t o  i s s u a n c e  o f  any c o a l
l e a s e ,  the S ec re ta ry  s h a l l  cons ider  
e f f e c t s  w h i c h  m i n i n g  o f  t h e  
p roposed  l e a s e  m igh t  have on an 
i m p a c t e d  c o m m u n i t y  o r  a r e a ,
i n c l u d i n g ,  bu t  no t  l i m i t e d  t o ,
i m p a c t s  on t he  e n v i r o n m e n t ,  on 
a g r i c u l t u r a l  and o t h e r  e c o n o m i c  
a c t i v i t i e s ,  and on p u b l i c  s e r ­
v i c e s . "  30 U.S.C.A.  § 2 0 1 ( 3 ) (C ) .
d. E xp lo ra t ion  l i c e n s e s  f o r  coa l  must
conta in  cond i t i on s  " t o  in s u re  the  
p r o t e c t i o n  o f  the environment,  and 
sh a l l  be sub jec t  to a l l  a p p l i c a b l e  
F ed e ra l ,  S ta t e ,  and l o c a l  laws and 
r e g u l a t i o n s . "  3 0  
U.S.C.A.  §201(b) (1) .
4. F e d e r a l  Land P o l i c y  and Management Act
( FLPMA) 43 U.S.C.A.  §§ 1701-1784
a. The land use planning p r o v i s i o n s  o f  
FLPMA r e q u i r e  t h a t  BLM land use 
p lan s  p r o v i d e  f o r  compliance with  
s t a t e  and f e d e r a l  p o l l u t i o n  
c o n t r o l  l a w s  ( §  2 0 2 ( c )  ( 8 ) ;  43
U . S . C . A .  § 1 7 1 2 ( c ) ( 8 ) )  and t h a t  
th e s e  p lans  be c o o r d i n a t e d  w i t h  
s t a t e  and  l o c a l  g o v e r n m e n t s  
( § 2 0 2 ( c ) ( 9 ) ;
43 U .S .C .A .  8 1 7 1 2 ( c ) ( 9 ) ) .  "Mean- 
i n g f u l "  pub l i c  involvement o f  s t a t e  
and l o c a l  o f f i c i a l s  i s  t o  be  
prov ided in development o f  land use 
p lans  and in land use d e c i s i o n s .  
I d . " L a n d  us e  p l a n s  o f  t h e  
S ec re ta r y  under th i s  s e c t i on  sh a l l  
be c o n s i s t en t  with State  and l o c a l  
p l a n s  t o  t he  maximum e x t e n t  he 
f inds  c o n s i s t en t  w i th  F e d e r a l  law 
and th e  p u r p o s e s  o f  t h i s  A c t . "  
Id .
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b. BLM r e g u l a t i o n s  implementing th is  
prov is ion  s ta te  that BLM re sou rce  
management plans are to be cons is ­
t en t  w i t h  " o f f i c i a l l y  app r o v e d  
and adopted resource re la ted  plans, 
and the  p o l i c i e s  and p r o g r a ms  
contained there in ,  o f  . . .  State and 
l o c a l  g o v e r n me n t s "  so l o n g  as 
t h e y  a r e  " c o n s i s t e n t  w i t h  the  
purpose, p o l i c i e s  and programs" o f  
a p p l i c a b l e  f e d e r a l  l a ws  and 
r e g u l a t i o n s .  I f  t h e r e  a r e  no 
fo rmal  s t a t e  and lo ca l  plans, BLM 
plans " s h a l l ,  to the maximum extent  
p r a c t i c a l ,  be c o n s i s t e n t  w i t h  
o f f i c i a l l y  approved and adop t ed  
r e s o u r c e  r e l a t e d  p o l i c i e s  and 
programs o f  . . .  S ta t e  and l o c a l  
g o ve rnm en ts . "  43 C.F .R .  §1610.3 
2(a)  and (b) (1984).
5. Sur f ace  Mining Control  and Reclamation 
Act o f  1977 (SMCRA) 30 U.S.C.A. §§1201- 
1328
a. Surface coal  mining on the federa l  
land is  made subject  to operat iona l  
and reclamation requirements under 
a f ede ra l  lands program which, in 
s t a t e s  wi th an approved program, 
" s h a l l ,  at  a minimum, inc lude  the 
r e q u i r e m e n t s  o f  t h e  a p p r o v e d  
p rog ram . "  30 U. S . C. A.  § 12 73 ( a ) .  
Mo r e o v e r ,  s t a t e s  w i t h  a ppr o v e d  
programs may undertake superv is ion 
o f  such programs.
b. M o r e  t o  t h e  p o i n t  h e r e ,  30
U.S.C.A. §1281 prov ides  a procedure 
fo r  des ignat ion  o f  c e r ta in  federa l  
lands as unsuitable fo r  mining and 
mineral operat ions other than coal  
( wh i ch  i s  c o v e r e d  s e p a r a t e l y )  . 
Such lands may be nominated f o r  
r e v i e w  by a s t a t e  g o v e r n o r  or  
" [ a ] ny  person hav ing an i n t e r e s t  
w h i c h  i s  o r  may be a d v e r s e l y  
a f f e c t e d . "  §1281(c ) .  Two c r i t e r i a  
are e s t a b l i s h e d  f o r  c o n s i d e r i n g  
such a d e s i g n a t i o n :  "An area o f
F e d e ra l  l and may be d e s i g n a t e d
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under t h i s  s e c t i o n  as u n s u i t a b l e  
f o r  mining ope ra t ions  i f  (1) such 
a r ea  c o n s i s t s  o f  F e d e r a l  land o f  
a predominant ly  urban or suburban 
c h a r a c t e r ,  used  p r i m a r i l y  f o r  
r e s i d e n t i a l  or r e l a t e d  p u r p o s e s ,  
the mineral  e s t a t e  o f  which remains 
in the pu b l i c  domain, or (2)  such 
area c o n s i s t s  o f  Federa l  land where 
mi n i ng  o p e r a t i o n s  would hav e  an 
a d v e r s e  i m p a c t  on l a n d s  used 
p r i m a r i l y  f o r  r e s i d e n t i a l  o r  
r e l a t e d  p u r p o s e s . "  3 0  
U.S .C.A .  §1281( b ) .
C. Review o f  Recent Cases (Last  Decade)
1. S t a t e  ex r e l  Andrus v .  C l i c k ,  97 Idaho
791, 554 P . 2d 969 (1976)
a. Held that  the ope ra to rs  o f  a dredge  
mining ope ra t ion  on v a l i d  unpatent­
ed m i n i n g  c l a i m s  i n a n a t i o n a l  
f o r e s t  must ob ta in  a p e rm i t  under 
the Idaho Dredge and P la ce r  Mining 
P r o t e c t i o n  A c t  o f  1955 ( w h i c h  
p e r m i t  may be denied by the s t a t e  
Board o f  Land Commissioners upon a 
d e t e r m i n a t i o n  th a t  the  o p e r a t i o n  
would not be in the pub l ic  i n t e r ­
e s t )  and t h i s  s t a t e  r e g u la t i o n  is  
not preempted by f e d e r a l  law.
b. The Idaho Supreme Court  found no 
a c t u a l  c o n f l i c t  s i n c e  s i m p l y  
r e q u i r i n g  a p e r m i t  and r e q u i r i n g  
r e s t o r a t i o n  o f  the  land does  not  
" r e n d e r  i t  im p oss ib le  to e x e r c i s e  
r i g h t s  s p e c i f i c a l l y  granted by the 
f e d e r a l  l e g i s l a t i o n ,  although they  
may make i t  more d i f f i c u l t . "  At 
975.
c.  N e i t h e r  has Congress occupied the 
f i e l d  in the  1872 M in ing  Law no t  
has  i t  e s t a b l i s h e d  a p e r v a s i v e  
r e g u la t o r y  scheme. At 976.
d. " I n d e e d ,  the  p r e s e r v a t i o n  o f  the 
environmental  q u a l i t y  o f  i t s  lands 
is  a sub jec t  p a r t i c u l a r l y  su i ted  to 
adm in is t ra t ion  by the s t a t e . "  Id .
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e. Note that the Court did not reach
the issue o f  the c o n s t i t u t i o n a l i t y  
o f  the s t a t u t e  i f  used to deny a 
p e r m i t  a p p l i c a t i o n .  At  975 ,  
note 3.
2. Ventura  County v .  Gul f  O i l '  Corp . , 601
F.2d 1080 (9th Ci r .  1979)
a. He l d  t h a t  a C a l i f o r n i a  c o un t y  
z o n i n g  o r d i n a n c e  p r o h i b i t i n g  
e x p lo ra t i on  and ex t rac t ion  a c t i v i ­
t i e s  on federa l  lands in areas o f  
t h e  c o u n t y  zoned "open  s p a c e "  
without obtain ing a permit " imper­
m i s s ib l y  c o n f l i c t f s ]  with congres­
sional  regu la t ion  o f  [ the  f e d e r a l  
o i l  l e s s e e ’ s]  a c t i v i t i e s  on 
government land . "  At 1082.
b. The e x t e n s i v e  f e d e r a l  scheme for 
d e v e l o p me n t  and e n v i r o n m e n t a l  
contro l  was deemed to preclude such 
county regu la t ion .  At 1084.
c.  This  impermissible c o n f l i c t  e x i s t s  
even though no permit has ever been 
appl ied f or  or denied.  I d .
d. Nor do the re fe rences  to s ta te  and 
l o c a l  author i ty  in Sect ions 30 and 
32 o f  the  M i n e r a l  L e a s i n g  Ac t  
permit such regu la t ions  " impermis­
s i b l y  c o n f l i c t i n g  with achievement 
o f  a cong ress iona l l y  approved use 
o f  f ed e ra l  lands. "  At 1086.
3. Brubaker v. Board o f  County Commission-
e rs ,  El Paso County, Colo. , 652
P. 2d 1050 (1982) .
a. Held tha t  county board o f  commis­
s i o n e r s ’ d e n i a l  o f  a s p e c i a l  use 
permit required under county zoning 
f o r  d r i l l i n g  a c t i v i t i e s  on un­
p a t e n t e d  mining c la ims  was p r e ­
cluded by the preemption d o c t r i n e  
because i t  stands as an impermis­
s i b l e  obstac le  to the accom p l i sh ­
ment o f  the o b j e c t i v e  o f  the 1872 
Mining Law.
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b. Although the 1872 law " l e a v e s  room 
f o r  o p e r a t i o n  o f  n o n - c o n f l i c t i n g  
s t a t e  requirements"  here the Court 
found tha t  " [ t ] h e  Board seeks  not  
m e r e l y  to  supp lement  the f e d e r a l  
scheme, but  to  p r o h i b i t  the  v e r y  
a c t i v i t i e s  c o n t e m p l a t e d  and 
a u t h o r i z e d  b y  f e d e r a l  l a w .  
Such a ve to  power is  not c o n s i s t e n t  
w i th  the  Supremacy C l a u s e . "  At  
1056.
c.  Such a d i r e c t  c o n f l i c t  e x i s t s  even
though the Fores t  S e rv i c e -ap p ro ved  
mining plan e x p l i c i t l y  s ta ted  that  
the  o p e r a t o r  s h a l l  c o mp l y  w i t h  
" a l l  F e d e r a l ,  S t a t e ,  County ,  and 
M u n i c i p a l  Laws ,  o r d i n a n c e s ,  o r  
r e g u la t i o n s  a p p l i c a b l e  to the area 
o r  o p e r a t i o n s  c o v e r e d  by t h i s  
p l a n . "  At 1057.
d. C l i c k  i s  d i s t i n g u i s h e d  be c au s e
t h e r e  the p e rm i t  requirement "d id
n o t  r e n d e r  i t  i m p o s s i b l e  t o  
e x e r c i s e  r i g h t s  s p e c i f i c a l l y  
g r a n te d  by f e d e r a l  l e g i s l a t i o n . "  
At 1059.
4. G r a n i t e  Rock Co. v .  C a l i f o r n i a  Coasta l
C o m m i s s i o n ,  5 9 0  F .  S u p p .  1 3 6 1
(N.D. Cal .  1984)
a. Held t h a t  the  p l a i n t i f f  ( op e ra to r
o f  a mi n i ng  o p e r a t i o n  on v a l i d  
u n p a t e n t e d  m i n i n g  c l a i m s  i n a 
n a t i o n a l  f o r e s t )  must  o b t a i n  a 
permit  under the C a l i f o r n i a  Coasta l  
Act (CCA) (which go ve rns  d e v e l o p ­
ment in the c o a s ta l  zone concern ing 
o cean  a c c e s s ,  m a r i n e  and l a n d  
r e s o u r c e s ,  and s c e n i c  and v i s u a l  
q u a l i t i e s )  and th a t  such p e r m i s ­
s i b l e  r e g u l a t i o n  is  not preempted 
by f e d e r a l  law.
b.  A permit  requirement a lone does not 
p r o h ib i t  mining a c t i v i t y .  Reason­
a b l e  s t a t e  r e g u l a t i o n  i s  p e rm is ­
s i b l e .  "As l ong  as the  s t a t e ' s  
permit  requirement does not render
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p l a i n t i f f ' s  e x e r c i s e  o f  r i g h t s  
under the Mining Law impossible,  no 
im p e rm is s ib l e  c o n f l i c t  e x i s t s  and 
p l a i n t i f f ' s  f a c i a l  c h a l l e n g e  t o  
the CCA's p r o v i s i o n s  must f a i l . "  
At 1373.
c. N e i t h e r  do the  F o r e s t  S e r v i c e  
r e g u l a t i o n s  r e q u i r i n g  P l a ns  o f  
O p e r a t i o n  p r e e m p t  t h i s  s t a t e  
r e g u l a t i o n  be c aus e  t he y  do not  
occupy the f i e l d  nor i s  there an 
i r r e c o n c i l a b l e  c o n f l i c t .  At 1374.
5. Gul f  Oi l  Corp.  v .  Wyoming Oi l  and Gas
Conservat ion Commission, Wyo.
693 P . 2d 227 (1985).
a. Held that  the Wyoming Oi l  and Gas 
C o n s e r v a t i o n  C o m m i s s i o n  may 
cond i t ion  a permit to d r i l l  a wel l  
on n a t i o na l  f o r e s t  land ( i s s u e d  
u n d e r  s t a t e  l a w  r e l a t i n g  t o  
conservat ion regu la t ion )  to prevent 
access  to the f e d e r a l  lease  by a 
route found to be en v i r o n m e n ta l l y  
unacceptable and that th is  regu la ­
t ion  is  not preempted by f e d e r a l  
law.
b. The Commission is  au t ho r i z e d  by
Wyoming l aw to  " r e g u l a t e ,  f o r  
c o n s e r v a t i o n  p u r p o s e s :  ( A)
The d r i l l i n g ,  p r o d u c i n g ,  and 
plugging o f  w e l l s ;  (B) The shooting 
and chemica l  t rea tm ent  o f  w e l l s ;  
(C)  The s p a c i n g  o f  w e l l s ;  (D) 
Disposal o f  s a l t  water,  nonpotable 
wa t e r ,  and o i l  f i e l d  wastes ;  (E) 
The c o n t a m i n a t i o n  or w a s t e  o f  
u n d e r g r o u n d  w a t e r . "  
Wyo. S ta t .  §30-5-104( d ) ( i i )  (1977).
A r e g u l a t i o n  i s s ue d  under t h i s  
a u t h o r i t y  p r o v i d e s :  "The Owner
sha l l  not po l lu te  s treams, under­
g r o u n d  w a t e r ,  or  u n r e a s o n a b l y  
damage the s u r f a c e  o f  the l eased  
premises or other lands. "
These are the a u t h o r i t i e s  under  
which the Commission was reviewing
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t h e  e n v i r o n m e n t a l  impact  o f  the  
access rou te .
c .  The Court  found that Gulf  had the 
duty to prove a lack o f  reasonable  
a l t e r n a t i v e s  t o  t h e  r o u t e  n o t  
a l l o w e d  and t h a t  i t  had f a i l e d  
to do so. At 232.
d. The Court  r e j e c t e d  the  n o t i on  o f  
e x c lu s i v e  f e d e r a l  r e g u la t i o n  in the 
e n v i r o n m e n ta l  area and found that  
the Mineral  Leasing Act  " p r o t e c t s  
t h e  t r a d i t i o n a l  r i g h t s  o f  t h e  
s t a t e s  o v e r  f e d e r a l  l a n d . "  At  
235. "We f in d  that  Congress ,  f a r  
from exc lud ing  s t a t e  p a r t i c i p a t i o n ,  
h a s  p r e s c r i b e d  a s i g n i f i c a n t  
r o l e  f o r  l o c a l  governm ent  in the  
r e g u l a t i o n  o f  the  e n v i r o n m e n t a l  
impact o f  m i n e r a l  d e v e l o p m e n t  on 
f e d e r a l  l an d . "  Id .
e .  The Court  d i s t i n g u i s h e s  t h i s  case 
from V en tu ra  County and Brubaker 
because the  l o c a l  r e g u l a t i o n s  in 
those cases were found to p r o h ib i t  
an a c t i v i t y  on the  f e d e r a l  l and s  
author ized  by Congress.  At 237.
f .  " I n  c o n t r a s t  to  the  zon ing  o r d i ­
nances a t  issue  in Ventura County 
and  B r u b a k e r , m i n i n g  p e r m i t  
requ irements  designed to safeguard 
t h e  e n v i r o n m e n t  ha v e  r e c e i v e d  
f a v o ra b l e  treatment  in the c o u r t s .  
These l a t t e r  r e g u la t i o n s  c o n s t i t u t e  
l e g i t i m a t e  me a ns  o f  g u i d i n g  
m i n e r a l  d e v e l o p m e n t  w i t h o u t  
p r o h ib i t i n g  i t . "  I d .
g .  The d i s s e n t  c o n c l u d e d  t h a t  the 
p r e e m p t i o n  i s s u e  s h o u l d  no t  be 
r e a c h e d  because  the O i l  and Gas 
C o n s e r v a t i o n  Co mmi s s i o n  had no 
a u t h o r i t y  to  c o n d i t i o n  a d r i l l i n g  
permit  on the bas is  o f  the en v i ron ­
m e n t a l  i m p a c t s  o f  t h e  a c c e s s  
rou te .  At 242.
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V. Summary and Conclusion
A. F e d e ra l  a u t h o r i t y  over the publ ic  lands is 
e x t r e m e l y  b road ,  encompassing the  power s  
both o f  a p rop r i e to r  and a l e g i s l a t u r e .
B. Never the less ,  the s ta tes  re ta in  some residue 
o f  j u r i s d i c t i o n  o v e r  l ands  w i t h i n  t h e i r  
b o rde rs - -a t  l e a s t  with respect  to t r a d i t i o n a l  
p o l i c e  power funct ions.
C. In analyzing whether a s p e c i f i c  s ta te  law or 
act ion  concerning a c t i v i t i e s  on the p u b l i c  
lands i s  p e r m i s s i b l e ,  preemption  a na l y s i s  
c a l l s  for  a determination o f  whether f edera l  
law f u l l y  o ccu p ies  the f i e l d  and, i f  not, 
whether there is an actual  c o n f l i c t  between 
fede ra l  and s ta te  law.
D. Neither the Mineral Leasing Act nor the 1872 
Mining Law express an i n t e n t i o n  to t o t a l l y  
exclude s ta te  re gu la t ion .
E. The a p p r o p r i a t e  t e s t  to be appl ied in such 
s i t u a t i o n s  i s  whether the s t a t e  a c t i o n  at 
i s sue  " s tands  as an obstac le  to the accom­
plishment and execution of  the f u l l  purposes 
and o b j e c t i v e s  o f  Congress."
1. Such a t e s t  focuses approp r ia te ly  on the 
purposes o f  Congress in e s t a b l i s h i n g  
mi ne r a l  access  systems fo r  the publ ic 
lands. These mineral access systems, as 
c u r r e n t l y  e n a c t e d ,  r e c o g n i z e  the 
ex is tence  o f  l e g i t im a te  s ta te  in te r e s t s  
concerning publ ic  lands mineral deve lop­
ment. At the same t ime, these in te r e s t s  
remain subject  to the ove r r id ing  federa l  
purposes which may not be unreasonably  
f rus t ra ted  by s ta te  regu la t ion .
2. The emphasis should be on whether the 
s t a t e  a c t i o n  r e p r e s e n t s  a r e as on a b le  
a s s e r t i o n  o f  a l e g i t im a te  s ta te  i n t e r ­
e s t .  I f  so, and i t  i t s  e x e r c i s e  does 
not c r e a t e  an obstac le  to the achieve­
ment o f  the pr imary f e d e r a l  purposes ,  
then i t  should be permit ted.
F. Recognized l e g i t im a te  s ta te  in t e r e s t s  re la ted  
to the publ ic  lands inc lude  maintenance o f
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pub l ic  order,  ( e . g .  Omaechevarria) , c rea t ion  
and a d m i n i s t r a t i o n  o f  w a te r  r i g h t s  (30 
U .S .C .A .  §51 [1872 Mining Law] ) ;  C a l i f o rn ia
v . U ♦ S . , 438 U.S. 645 (1 9 7 8 ) ) ,  taxat ion o f
n on fede ra l  i n t e r e s t s  to support  s t a t e  and 
l o c a l  government ( e . g .  Commonwealth Edison 
Co. v .  Montana, 453 U.S. 609 (1981) (Montana
coal severance tax uphe ld ) , s ta te  o i l  and gas 
c o n s e r v a t i o n  r e g u l a t i o n  ( Texas O i l  & Gas 
C o r p .  v .  P h i l l i p s  P e t r o l e u m  Company) , 
p o l l u t i o n  c o n t r o l  ( s e e ,  e . g .  FL PM A , 4 3
U . S . C . A .  § 1 7 1 2 ( c ) ( 8 ) ) ,  s u i t a b i l i t y  o f  
p o p u l a t e d  a r e a s  f o r  mi n i ng  (SMCRA,  30 
U.S.C.A. §1281), reclamation o f  surface mined 
land (SMCRA, 30 U .S .C .A .  §1273( a ) ) ,  l o c a l  
community impacts including pu b l i c  s e r v i c e s  
(30 U .S .C .A .  § 2 0 1 (3 ) (C) (coal  leas ing  under 
the Mineral Leasing A c t ) .
1. Th i s  l i s t  shou ld  on ly  be cons id e red  
in d i c a t i v e  and s u b j e c t  to change— not 
exc lus iv e .
2. A r g u a b l y ,  t h e s e  i n t e r e s t s  should be 
considered c o l l e c t i v e l y  and not l im i ted  
to s p e c i f i c  s ta tutory  o r i g in s .
G. Federa l i sm  issues are e s s e n t i a l l y  p o l i t i c a l  
and cannot be addressed s o l e l y  by f ixed  rules 
o f  l aw.  Notions regarding l e g i t im a te  s ta te  
i n t e r e s t s  as w e l l  as what c o n s t i t u t e s  a 
s u b s t a n t i a l  f r u s t r a t i o n  o f  t he  f e d e r a l  
s ta tutory  purposes and ob je c t i v e s  are ce r ta in  
to change over time. At the r isk  o f  c rea t ing  
some uncerta inty ,  i t  is  appropriate to apply 
a f l e x i b l e  standard to issues such as these.
/
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